We need to understand the logic used by lawyers and judges in order to understand how to communicate with them through that logic. A traditional and formal view of law would involve an explanation of the specific legal and clear cut logic. However, our personal experiences illustrate to us that this view often fails to show itself in real life. Law, as practiced, often rests on questionable facts, vague and ambiguous statutes or incomplete logic. Furthermore, personalities, prejudices and personal values often gain an important place in the logic of law. As a result, Pro Se prisoners, attorneys and judges often confront legal issues with conflicting interests. Subjective human illogic mixes with objective formal logic. The only way law could function properly and produce just results is if all the evidence in the case was entered into a computer programmed with the necessary rules of evidence, statues and case law pertinent to the case. Unfortunately, because of the varying interests involved in a case before the court, and the process being controlled by the people, the law is disregarded resulting in injustice. 


To understand the logic of law, we must study cases and rules to see why the courts acted in the ways that they did, analyze the implications of the cases for possible future disputes and combine our understanding and comprehension to discover the legal reasoning and doctrines to gain a capacity to predict what the courts will do. Although rules play a significant role in the study of law, the primary focus normally falls onto decided cases. Studying and using cases involves a greater comprehension than just reading the words. You must be able to distinguish which language is part of the “holding” and which is the “dictum”. (see Blacks Law Dictionary). 


Legal experts have described “Law” as the human striving toward the ideal of “justice’. The studying and use of cases forces attorneys and judges to contemplate and strive toward justice in our society. American jurisprudence bases its perfection on the idea that justice will emerge through the arguments of adversaries before a judge. 
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Thinking and logic in the practice of law is established by understanding legal principles and doctrines and the reasoning and policies underlying those principles and doctrines. There’s so much more to this game of law than merely copying persuasive language from a case, we must understand the legal principles that created the language. We need to learn how to be a player in the game rather than a victim of it. Understanding the thinking and logic of law will make you a player in the game rather than a victim of it.

____________________________________________                   


Correct Analysis of Case Law


Do you know how to read a case? 


Do you just read cases to discover persuasive language to copy for submission to the courts? Well, there is so much more to a case than just words. 


For instance, do you know the difference between the holding and dictum? What’s the ratio decidendi of a case? 


First, case law is the result of the legal doctrine called Stare Decisis, a Latin term for “stand by things previously decided”. Case law is the product of the doctrine stare decisis. 


And there are two types of cases: precedent and persuasive authority. 


Precedent is an earlier case that is relevant to a case to be decided. The holding of the prior case is binding on the court so, if the facts are the same, the court must decide the same way as in an earlier case. 

A case is only precedent as to its particular decision and the law necessary to arrive at that decision. 


Persuasive authority is any case that is not precedential, but contains an excellent analysis of the legal issues to provide guidance in deciding the legal question. 


There is generally more persuasive authority than precedent because no two cases are factually identical. Remember, it’s the facts of the case, not the language, that determine whether it is precedential or persuasive authority. 
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If you’re unfamiliar with the following terms, then you’re not analyzing case law properly. Every case is structured with these components:


1. Issue.  The legal question.


2. Holding.  Answer to the legal question. 


3. Rationale. Justification for the holding.


4. Facts. Actual occurrences; fact the 


court considers in reaching its decision. 


5. Rule. Legal principle governing claims 


made. 


6. Policy. The underlying purpose of the 


legal rules


7. Congruency. When all the elements


come together in argument. 


Each case establishes a principle for later cases. The principle of a case is established by determining the ratio decidendi, which is identified by abstracting the facts material to the decision. You cannot make any of these determinations without understanding the components and elements of a case. 


There’s a huge difference between analyzing a case and reading a case simply to discover and copy persuasive language in support of your argument. 


So don’t just copy the language. Understand the principles and legal doctrine that created the language. 


If the court asked you to explain the holding and ratio decidendi of the cases you used, would you be able to do it? 

BASIC PRINCIPLES OF LEGAL WRITING


In order to prevail in litigation, you must understand the basic principles of legal writing. Organizing your material prior to drafting is very important. The structure of your writing is a result of how organized you are. Legal writing is often a form of giving directions. You give the court your facts and explain how the legal reasoning of the cases you cite applies to those facts mandating the same result. Never cite cases without explaining to the court why you’re citing them. The “facts” determine who wins, not how many cases you cite. 

4

Eliminate legal jargon. Keep your writing simple. Be brief, concise and to the point. Don’t try to sound like a lawyer. The biggest mistake we make as a pro se litigant is trying to use the most formal and technical language we know in our writing because of the mistaken belief this is how lawyers do it trying to impress the court. Remember it’s the “facts” of your case and the law applied to those facts that determines who wins. A judge reading your petition, motion or brief wants to know two things: (1) What does this person want me to do? (2) Why does he want me to do it? 


The easier it is for the judge to find that out, the better off you are. But more importantly, the judge is going to be far more concerned with the facts of your case than with the legal citations. The judge already knows something about the law and can find what he does not know by using his law clerk. I’m not saying not to use case law, just emphasizing the importance of the “facts” and saying that cases measure the success of those facts. The judge knows nothing about the facts except what parties to the case say. Explain the facts, keep it simple, short and don’t try to decorate it with fancy phrases trying to sound like a lawyer which could ultimately result in using legal words out of context. The core to effective communication and argument is simplification. Unless judges know right up front where you’re heading and why, it’s very difficult for them to follow a complicated explanation or argument, much less be convinced by it. Get to the point quickly and explain how the evidence (facts) supports your argument. If you don’t get to the point quickly and convincingly, chances are the reader is not hanging around until you do. 


The biggest misconception of pro se litigants is the belief that the longer the petition or brief is, the better. A 100-page brief isn’t going to guarantee you a win. It guarantees the judge will subject your writing to M.E.G.O (my eyes glaze over). He’s not going to read it, he’ll glaze over it. Once a judge falls into that, he won’t snap out of it that easily. Your job as a writer is to grab the reader’s attention and keep them reading as long as they can. The question is not WHETHER the judge will read the brief, but HOW he’ll read it. The best way to get the reader’s attention is to be brief, concise and to the point. 
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Argument is the art of persuasion. Writing structure is paramount. The doctrine of “Stare Decisis” (See Black’s Law Dictionary) compels the judge to rule for you as long as your facts are consistent with the legal reasoning of the cases you cite. However, precedent is not the theory that proves your case, it’s the evidence that supports your theory confirmed by precedent (case law). 


We cannot prevail in litigation without understanding the thinking and logic in the practice of law and how to communicate with the courts through that thinking and logic. The best way to achieve this end is incorporating the basic principles of legal writing through persuasive argument supported by precedent. 


Be mindful of the difference between argument and a winning argument. Don’t try to sound like a lawyer- tell it like it is, write clearly and simply as possible, be brief and concise, the facts determine who wins and never quote language from case law without explaining why it’s relevant


- RAY
In legal writing, keep in mind:

-Organize before you write (outline)

-The simpler the better

-Don’t use legal terms out of context, make sure they are relevant

-Show how cases that you cite apply to your case

-Quality not quantity- be brief and direct

-Answer these questions up front: what do you want the judge to do, and why

**FOR EDUCATIONAL PURPOSES ONLY. ALWAYS RESEARCH THE LAW YOURSELF TO VERIFY THE ACCURACY OF ANYONE’S LEGAL ANALYSIS. THE ANALYSIS EXPRESSED IS THAT OF THE AUTHOR AND NOT THE HUMAN RIGHTS COALITION**
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Thinking, Logic and the Practice of Law

I have prevailed pro se in criminal and civil trials and would like to share some wisdom from that success with the pro se legal community. Being a frequent flier in the prison law library, I’ve recognized a pervasive atmosphere of distorted understanding of how the “Adversary System of Justice” functions through the practice of law. We become so emotionally attached to our work that we lose our objectivity, preventing us from understanding the correct thinking and logic in the practice of law. When I overcame this handicap, success followed. 

The logic of the practice of law backs every critical facet of a case. Confusion about this logic leads to confusion about all facets in the case and ultimately, failure. Attorneys gain critical knowledge by simply practicing law- often together by working in shared law offices. However, for us, the pro se defendant or plaintiff, we learn through procedural defaults or from a subjective argument based upon our own perception of right and wrong. What’s wrong in reality may not be wrong according to the law. Investigating and prosecuting our claims subjectively (emotionally attached), prevents us from litigating successfully. This subjective viewpoint distorts our conception of the pertinent facts preventing us from identifying the facts required to establish a prima facie violation of our rights. This self-centered orientation invariably confuses our notion of the rights and limitations actually secured by the constitution. Because of our inability to distinguish between grievances and constitutionally protected rights, we are unable to make a showing which would warrant a court to intervene and provide relief requested.
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