Those of us who use this exception must be aware that if we are using the "new facts" exception, the petition must be filed within (60) days of when the claim could have been presented 42 Pa.C.S.A. § 9545(b)(1)(ii)(2). This means your petition must be filed within (60) days of when you came into knowledge of the new facts, and you must include dates so the court can determine if the petition was timely filed within (60) days. 

The facts must be truly "new", meaning the facts you use cannot be something that can be found in the case discovery or from facts in the trial transcripts or other records. Facts from these sources are not "new" because they already existed. When you do discover new facts, it's important to know that the facts you use will be measured up against evidence of guilt presented in the case. Therefore, if the new facts you use have now effect on the inculpatory evidence (guilt), there's no need to schedule a PCRA hearing. 

To ensure you satisfy the PCRA pleading standards (what you write in the petition), there must be an explanation of the following: 

1. How you came into the knowledge of the new facts and an affidavit from the person who found the facts for you, if someone helped you discover those facts. (factual basis for discovering new facts). The affidavit witness must be listed on the WITNESS PAGE OF THE FORM (pg. 6) and be prepared to testify to the facts of the affidavit. 

2. Why you couldn't discover the facts prior to or after the trial. (diligence requirement).
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3. Why the omission of this evidence resulted in an unfair proceeding. (miscarriage of justice requirement). 

4. How the outcome would have been different if these facts were presented at trial. (to overcome the presumption of guilt due to conviction). 

5. How if given an evidentiary hearing, you will present evidence proving your legal claim. (material facts proving why you should win). 

Page 3 of the form has a section where you're supposed to state the facts supporting your claim. There isn't enough space on this form page, so you should attach additional pages if needed. In this section you should discuss the FACTS of how you discovered the "new facts", what they are, and why they are relevant, discussed in the context of the circumstance of the case. NO LEGAL ARGUMENTS GO IN THE FACT PAGE. There also must be reference to the record and citations of where the facts being stated occurred (trial transcripts or other records). 

On page 7 of the form there's a section where you must make legal argument explaining why the law supports your claim/issue. Again, the argument section of the page has insufficient space. You should state in that section "see attachment to this page" and attach a "MEMORANDUM OF LAW IN SUPPORT OF PETITION" to page 7 of the petition. The purpose of the memorandum is merely to remind the court of the law governing your claim. 



       3

All case and statutory law being used must be applied to the facts supporting your claim, and discussed in the context of the circumstances of the case. Before you "draft" your facts and memo of law (you should always do a "draft" of your argument first so you can go over it for editing, correcting, modifying and refining your argument before submitting it to the court) always be mindful of the following: 

1.  Since you were convicted, the court PRESUMES you to be guilty and your legal claim must be argued in way that overcomes that presumption. 

2.  Trial courts are reluctant to reopen cases that have been denied on the merits through the various rounds of review. Therefore, they are of a mindset to find a way to deny relief rather than a mindset of whether your claims are sufficient to warrant relief. 

3.  Legal argument in support of claims must be properly developed. You must put your claim in the PROPER CATEGORY, discover the RULE OF LAW that governs the category, and then APPLY THE RULE OF LAW to the facts supporting your claim THROUGH THE CIRCUMSTANCES OF THE CASE. 

4.  Use case law with similar claims and EXPLAIN why those cases are relevant and dictate the same result in your cases. Most of all, always EXPLAIN to the court why you're using the cases.

Be mindful: since the petition is a second or subsequent PCRA petition, you must overcome TWO HURDLES before the court will reach the merits of your claim. FIRST, the facts you present must be "new" and you must explain how (YOUR CURRENT CIRCUMSTANCES) they could not have been discovered through the exercise of due diligence. 

When you get past this, the SECOND hurdle is establishing a "miscarriage of justice". There must be facts and argument supporting those facts establishing that a "miscarriage of justice" occurred in your case. 

When you overcome these mandatory preliminary thresholds, then, and only then, JURISDICTION IS ESTABLISHED, giving the court the power to schedule a hearing and adjudicate the merit of your underlying claims. THE ULTIMATE QUESTION YOU MUST ASK YOURSELF IS: AFTER DISCOVERING THESE NEW FACTS, WHAT IS THE UNDERLYING LEGAL CLAIM BEING CREATED WITH THESE FACTS? After you have answered this question, you should then ask yourself: ARE MY FACTS AND SUPPORTING ARGUMENT PERSUASIVE ENOUGH FOR THE COURT TO SCHEDULE A HEARING?  Ultimately, you are seeking a hearing for the opportunity to prove to the court why your case should be reopened  to correct an unreliable verdict. 

All of the components discussed must be within your petition. If not, the court will use the absence of those components as the basis for denying relief and never have to reach the underlying merits of your claim. 
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Our experiences within the court system remind us that it's unequal and unfair. Litigation is structured within a framework of procedural rules, legal principles and doctrines, including case law applying that framework to facts presented to the court to determine who wins. Whether we like it or not, we must work within that thinking and framework, not outside of it, in order to get the relief we seek. 

There is a thinking and logic within the practice of law and we must communicate through that thinking and logic in order to prevail in litigation. Litigation is a game of rules and you must comply with those rule in order to be a player in the game, rather  than a victim of it. Always be mindful, the road to success is under construction. Success in life comes not from holding a good hand, but in playing a poor hand well. Experience is not "what happens to you", it's "what you do with what happens to you". 

Fight the Power....  And Win!!





-Ray

**FOR EDUCATIONAL PURPOSES ONLY. ALWAYS RESEARCH THE LAW YOURSELF TO VERIFY THE ACCURACY OF ANYONE’S LEGAL ANALYSIS. THE ANALYSIS EXPRESSED IS THAT OF THE AUTHOR AND NOT THE HUMAN RIGHTS COALITION**
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Tips for Filing a Second or Subsequent PCRA Petition Under the "New Facts" Exception to the PCRA Time Bar

  If you are time-barred and desire to file another PCRA petition, you must invoke/utilize one of the three exceptions to the PCRA time bar:
1. 42 Pa.C.S.A. § 9545(b)(1)(i)

(governmental interference with a constitutional right), 

2. 42 Pa.C.S.A. § 9545(b)(1)(ii)

(new facts that could not have been ascertained through exercise of due diligence),

3. 42 Pa.C.S.A. § 9545(b)(1)(iii)

(new case law establishing a constitutional right made retroactive). 

Most defendants utilize the second exception (new facts) to get back into court. This discussion concerns the "new facts" exception because it's the most commonly used. 
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