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Rule of Law Governing Ineffective PCRA Counsel

The U.S. Supreme Court has explicitly stated that when a defendant claims that appellate counsel was ineffective for failing to raise a particular claim, the Strickland test requires a showing that the issue not raised was "clearly stronger than issues that counsel did present". Com. v. Williams 782 A.2d 517,537 (Pa.2001). Effective appellate advocacy and strategy is the exercise of reasonable selectivity in deciding which arguments to raise. 

Buehl v. Vaughn 166 F.3d 163,174(3rd Cir 1999). If trial or direct appeal counsel was ineffective, PCRA counsel has an affirmative duty to litigate their ineffectiveness. The ABA Defense Function Standard 4-8.6 states:

(a) if defense counsel, after investigation, is satisfied that another defense counsel, who served in an earlier phase of the case did not provide effective assistance, he or she should not hesitate to seek relief for defendant on that ground. 


Although you don't have to have a FEDERAL constitutional right to effective post conviction counsel, you do have a state-created, rule-based right to effective PCRA counsel. Competent appellate counsel is measured by professional norms established by the ABA Standards. Therefore, PCRA counsel's omission of meritorious issues is without a reasonable basis because a competent attorney would diligently litigate meritorious issues and comply with the mandates of the ABA Standards for competence. 

Furthermore, you are entitled to effective assistance of counsel on your first PCRA petition. Com. v. Porter 728 A.2d 890, 896 (Pa. 1999). This right to counsel extends to PCRA appeals as well. Com. v. Quail 729 A.2d 571, 573 (Pa. Super 1999). Competent attorneys are cognizant of issues that have merit and make reasonable decisions advocating those issues on direct appeal and post conviction proceedings. Abdication of the duty to litigate meritorious issues renders counsel's decisions to omit them "unreasonable" because counsel's ultimate objective is to serve your best interest and that interest concerns litigating issues of merit warranting reversal of conviction. Be mindful of the U.S. Supreme Court case Jones v. Barnes 103 S.ct. 3308 (1983) which stated that "Defense counsel does not have a constitutional duty to raise every non-frivolous issue requested by the defendant". This means you have a heavy burden to overcome in demonstrating (show how) that as a matter of law, the omitted issue has merit and that a competent attorney would not have omitted it.  If you can demonstrate the omitted issues are stronger than the issues raised, counsel's actions were incompetent and therefore constitute "ineffective assistance of counsel". 

What this means in plain english is that if you accuse direct appeal or PCRA counsel of omitting issues, the burden is on you to demonstrate (show) how the omitted issue is stronger than at least one of the issues raised by counsel. This also requires you to develop the (3) prong Ineffective Assistance of Counsel analysis for the omitted issue.

Commonwealth v. Williams, 782 A.2d 517, 526 (Pa. 2001)  

You must also show why the omitted issue has merit, show why counsel's decision to omit the issue was without a reasonable basis designed to serve your interest, and most of all, you must show how you were prejudiced (harmed) by counsel not litigating the omitted issue.  Smith v. Robbins, 120 S.Ct. (2000).
PCRA counsel is not ineffective for raising claims that lack merit. Be mindful, the merit of the issue is defined by law, not you. Therefore, you must find legal authority establishing the merit of the omitted issue, then argue persuasively why omission of the meritorious issue was unreasonable and support your argument with legal authority. Even if you can demonstrate the merit and unreasonableness of counsel's actions, you are still required to show the likelihood you would have prevailed on the issue if it was litigated by counsel. Smith v. Robbins, 120 S.Ct. (2000)
Remember, success in litigation is defined BY LAW, not your subjective perception of what the law should be. It already exists and you must work within the framework of the law in order to prevail. You must align your perception of right and wrong to be consistent with how THE LAW DEFINES IT. Then, and only then, will you find success in the practice of law. 
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