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Litigation (court proceedings) is initiated and practiced through legal writing. It is a process primarily done through writing motions, memorandums of law and briefs. In order to be an effective player in the game of litigation, you must understand the fundamentals and basic principles of legal writing. In addition to that, you cannot succeed in litigation without understanding the proper structure of writing persuasive argument in support of your legal claims. 

The most common error of lawyers and jailhouse lawyer writing is quoting case laws in their briefs without including the facts and circumstances of the case supporting the legal reasoning of the cases cited. Legal writing is a whole lot more than just copying case law language into conclusory fashion. The purpose of legal writing is to persuade the court in an effective and convincing way, why you’re entitled to relief. Your objective is to draw a map through writing, ensuring that the court clearly understands whether your claims have factual and legal support that entitles you to relief. 

Here’s an example of what not to do in legal writing:

“…failed to develop his argument beyond conclusory statements and bold assertions and vague references to trial evidence without corresponding citations to the record….”

Never do this when writing any legal documents. The above quotation was stated by a judge in an opinion about a brief which failed to support its conclusions with a factual basis. In other words, always state the facts and circumstances of your cases that support the reason why you’re using the cases cited. 

You could be using a case for the rule of law being discussed or because of the facts of the case. Whichever choice, you must explain to the court why you’re using the case and why it’s relevant to the purpose you’re using it. Simply copying case law language without applying it to the facts and circumstances of your case is insufficient. Are you using the case as precedent or persuasive authority? There is a difference and you must understand that difference to be effective in your writing. You must properly develop the argument in support of your claim. What does a properly developed argument look like? 

A developed argument has components. These components are: (1) YOUR ISSUE/CLAIM, (2) the RULE OF LAW governing the issue/claim, (3) APPLICATION OF THE RULE OF LAW to the facts supporting of the rule of law to the facts supporting your issue/claim. 

These components are individual paragraphs underneath the UNDERLINED POINT HEADING OF THE ISSUE/CLAIM. To ensure your argument has all the necessary components of a properly developed argument you should ask yourself: 
EXAMPLE CLAIM: INEFFECTIVE ASSISTANCE OF COUNSEL: 

1. What did he/she do? (facts)

2. Where in the record was it done? (trial transcript)

3. What is the standard and scope of review for this claim? (rule or flaw found in case law)

4. What cases alleging the same type of error have prevailed?

A properly developed ineffective assistance of counsel claim must state and explain why the claim is of arguable merit. Explain why counsel did not have a reasonable basis for his act or omission; explain how you were prejudiced (the harm) by counsel’s act or omission and explain why there’s a reasonable likelihood of a different outcome without counsel’s error. You cannot get by with merely stating “this claim is of arguable merit” or “counsel did not have a reasonable basis for his act or omission.” These statements, without supporting facts, are what the court calls “conclusory.” You must include and explain the facts supporting those conclusions. Every issue/claim should be researched and written in this manner to prevail in court. Conclusory and bald allegations in legal writing guarantees denial of relief for failure to properly develop your argument. 

Reading about the rules of procedure, statues and hundreds of case laws, is of no benefit if you do not know how to properly structure all that information into persuasive arguments, in support of claims. Plagiarism is insufficient. It’s mandatory you understand the legal authority used in support of your claims because you may have to argue your claims before the court. Plagiarism will not save you in the courtroom. 

Knowledge is power, ignorance is weakness and vulnerability. Don’t allow yourself to become or remain a victim of ignorance. To protect yourself, is to educate yourself. You can’t be a player in the game if you do not know the rules and you can’t change the rules unless you’re a player in the game. If you do not know what a legal error looks like, how can you identify one? Educate yourself to liberate yourself. 

Fight the power. Intelligently! 
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